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   IN THE COURT OF MUNSIFF NO.2 TEZPUR, SONITPUR                                      

    

Present: J. Hazarika, AJS 

                          Munsiff No.2 

                          Tezpur, Sonitpur 

 

                     

                     WEDNESDAY, THE 2nd  DAY OF MAY, 2018 

                                        

                             T.S. CASE NO. 28 OF 2011 

 

                         Dimbeshwar Nath and others 

                                                                                ….Plaintiff 

                                           V/S 

                              Dadhiram Nath   

                                                                                                   ….Defendants 

 
   Bholaram Keot and others 

                                                        

                                                                        ….Pro-forma defendants 

   

 

 

This suit coming on for final hearing on 29-03-2018 in presence of – 

       

    Mr. Debarata Bose Ld. Advocate for Plaintiff 

    Mr. P.C. Sarmah Ld. Advocate for Defendant. 

       

    And having stood for consideration to this day, the Court delivered the 

following judgment: 
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 J U D G M E N T 

 

1. That the Plaintiffs Nos. 1 and 2 and the father of the Plaintiff No. 3 

Liladhar Nath were the joint owners, possessors and title holders of the 

land measuring 4 Bighas 2 Kathas 8 Lessas under Dag No. 277 and land 

measuring 3 Bighas 3 Kathas 4 Lessas under Dag No. 284 covered by P.P. 

No. 47 of village Borati, Mouza- Borgaon, Distt. Sonitpur, Assam.  

 

2. That the father of the Plaintiff No. 3 Liladhar Nath who was the brother of 

the Plaintiffs Nos. 1 and 2 died in the year 1988 and his wife Bina Devi 

also died in the year 2002 leaving their only daughter as legal heir and 

successor Smti. Dimbeswar Devi, who is the Plaintiff No. 3 of this suit and 

thus, the Plaintiffs became the joint owners, possessors and title holders 

of the land.  

That out of land measuring 4 Bighas 2 Kathas 8 Lessas a portion  of land 

measuring 2 Kathas 10 Lessas of the said Dag No. 277 of  P.P. No.  47 of 

village Borati, Mouza: Borgaon was illegally occupied by the Defendant on 

10-12-2002 and for which a suit being Title Suit No. 37/2004 was 

instituted by these Plaintiffs against the defendant. 

 

3. The lands under 3 dags i.e., under Dag No. 276, 277 and 284 of Patta No. 

47 of Village- Borati, Mouza- Borgaon were mutated in the names of the 

Plaintiffs on 08-08-1990 along with Nomal Keot and Bhola Keot i.e., the 

Proforma Defendant No. 1 and Nomal Keot i.e., the husband and father of 

the other Proforma Defendants by virtue of release of share of land in 

favour of the Plaintiffs. It can be further mentioned here that a plot of 

land measuring 4 Bighas 3 Kathas 13 Lessas under old P.P. No. 80 Dag 

No. 223 of village Borati, Mouza: Borgaon was sold by Mahiram Nath @ 

Mahindar Nath, the father of the Plaintiffs No. 1 and 2 to Sri Nomal 

Chandra Keot and Bhola Ram Keot on 07-03-1973 by registered deed of 

sale being No. 1201 of Tezpur Sub Registry Office and delivered khas 

possession to them but at the time of mutation  in the names of Sri 

Nomal Keot and Bhola Keot Lat Mandal and Kanungo and Settlement 
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Officer wrongly and may be due to bona-fide mistake mutated the whole 

patta land in the name of Nomal Keot and Bhola Keot but the present suit 

land including previous suit land of 2 Kathas 10 Lessas was all along 

under the possession of Plaintiffs. While the mistake came to the 

knowledge of the Plaintiffs No. 1, 2 and husband  of the Plaintiffs No. 3 

visited the office of the Circle Officer, Dhekiajuli Circle and took the 

Mandal on the spot and after verifying the truth and verifying all the old 

documents of chitha, jamabandi and kutcha patta mutated the land of 

Dags No. 276, 277 and 284 in the names of Dimbeswar Nath, Liladhar 

Nath and Girish Nath, all sons of Mahiram Nath @ Mahidhar Nath by 

virtue of “ansha eri dia sutre” though the said land ought to have been 

mutated on “sansodhani and Uttaradhikari sutre”. 

 

4. That the said Title Suit No. 37/2004 was ultimately dismissed on contest 

on 29-08-2007.  Thereafter the Plaintiffs preferred an appeal against the 

judgment and decree passed in Title Suit No. 37/2004 before the Court of 

Civil Judge (Senior Division). The said appeal being Title Appeal No. 

30/2007 was also dismissed by the Court of Civil Judge, Sonitpur, Tezpur 

on 30-06-2008 on contest without cost. 

 

5. That thereafter these Plaintiffs being highly aggrieved and dissatisfied 

with the impugned decree and judgment have preferred a Second Appeal 

being RSA No. 5/2009 before the Hon‟ble Gauhati High Court and the said 

appeal has been admitted and notices have been served as also the 

records are also called for by the Hon‟ble Gauhati High Court as per order 

dated 21-01-2009. 

 

6. The Defendant with mala-fide intention and ulterior motive taking chance 

of dismissal of Title Suit and first appeal without any rhyme  and reason 

very illegally on 09-10-2010 in association with some other persons 

forcibly occupied the rest of the land of the Plaintiffs under Dag No. 277 

and also of Dag No. 284 and took forcible possession of land measuring 7 

Bighas 3 Kathas 2 Lessas under Dag No. 277 and 284 which is the 
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adjacent plot of land of the earlier suit land 2 Kathas 10 Lessas i.e, on the 

southern and western side  of the  said 2 Kathas and 10 Lessas of land 

situated at village: Borati, Mouza: Borgaon, Dist. Sonitpur, Assam and 

have started earth filing and also started construction of house with ready 

made RCC posts.  

 

7. That the Plaintiffs again on 02-11-2010 requested the Defendant to 

vacate the Schedule A land thus illegally and forcibly occupied the 

Defendants and give vacant possession thereon to the Plaintiffs but he 

refused to hand over vacant possession of Schedule A land removing the 

structures constructed by him and Plaintiffs finding no other alternatives 

is bound to institute this suit.  

 

 STORY OF THE DEFENDANT IN BRIEF: 

8. The Plaintiffs have falsely stated that they are owners of total land under 

Dag Nos. 276, 277 and 284 covered under P.P. No. 47 of Vill. Borati, 

Mouza: Borgaon. The Plaintiffs illegally sold land of Dag No. 276 to Sri 

Bijoy Borah by executing two Registered Sale-Deeds on the basis of their 

illegal mutation. On the basis of illegal mutation the Plaintiffs are not 

entitled for any relief.  

 

9. The Plaintiffs are not the rightful owners, title holders of the suit land, 

they have instituted this suit against the Defendant just on the basis of 

their illegal mutation in the record of rights (jamabandi). The Plaintiffs 

have no right, title, interest, possession in the Suit land, hence they are 

not entitled for seeking any relief from Court and the Suit of the Plaintiffs 

is liable to be dismissed forthwith.  

 

10. That the Defendant on 01-01-1983 occupied land measuring 2 Bigha 

covered by P.P. No. 47 Dag No. 277 of Vill. Borati, Mouza: Borgaon 

adverse to the right, title and interest of the actual owner and nobody 

obstructed the Defendant at the time of taking possession. The land was 
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full of ditches so the Defendant fill up ditches with earth by digging earth 

in the year 1983. The Defendant in the year 1983 dug a ditch measuring 

approximately 35 feet in length 15 feet in breadth 10 feet in depth. The 

Defendant raised permanent house and structures on the land in the year 

1983 and has been possessing the land without any interruption from any 

quarters openly. The Defendant has been a running a line hotel/Dhaba on 

the land from the year 1983. The Defendant in the year 1984 occupied 

remaining portion of Dag No. 277 and land of Dag No. 284 of P.P. No. 47. 

The possession of the Defendant is open and everybody of the 

surrounding villages know the Defendant has been possessing the Suit 

land from the year 1983. As stated above the Defendant is in possession 

of total land measuring 7 Bighas 3 Katha 2 Lessas of Dag No. 277, 284 of 

P.P. No. 47 of Vill. Borati, Mouza: Borgaon, P.S. Thelamara, Distt. Sonitpur, 

Assam. The title of the Defendant ripened in law and due to adverse 

possession the Defendant becomes owner of the Suit land. 

 

11. Upon the above pleadings my Ld. Predecessor in Office framed the 

following issues:-    

 i) Whether the suit is maintainable? 

 ii) Whether the plaintiffs have right, title and interest over the suit land? 

 iii) Whether the defendant has been in adverse possession of the 

 suit land since 1-01-1983? 

 iv) Whether the plaintiffs are entitled to the decree as prayed for? 

 

12. During the course of the trial the plaintiffs have examined as many as 

seven witnesses and defendant has examined only one witness. 

 

13. I have heard the argument advanced by the Ld. Advocates of both sides 

and also perused the materials available on record.  
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 DISCUSSION DECISION AND REASON THEREOF: 

 

 ISSUE NO.1 

14. This issue relates to whether the suit is maintainable. Although the 

defendant in his written statement stated that the suit is not maintainable 

but he has not stated anything as to how the suit is not maintainable. 

 

15. Hence, issue no.1 is decided in affirmative. 

 

 ISSUE NO.2 

16. This issue relates to whether the plaintiffs have right, title and interest 

over the suit land. 

 

17. The plaintiffs stated that they are the joint owners, possessors and 

holders of the suit land and their father by way of registered deed of sale 

No. 1201 sold land measuring 4 Bighas 3 Kathas 13 Lessas under old P.P. 

No. 80 Dag No. 223 to Nomal Keot and Bholaram Keot. But at the time of 

mutation due to bonafide mistake the entire land was mutated in the 

name of Nomal Keot and Bholaram Keot. But in reality the original owner 

of the suit land is the plaintiffs. The plaintiffs name were mutated along 

with Bholaram Keot and Nomal Keot on 8-08-1990 for the lands under 

Dag Nos. 276, 277, 284 of P.P. no. 47. By virtue of release of share in 

favour of the plaintiff. 

 

18. The plaintiff‟s although did not produce the deed of release but the fact of 

which is admitted by the pro-forma defendants in their written statement. 

And the said Bholaram keot also admitted to it in his evidence. 

 

19. That the plaintiffs are the owners of the suit land is admitted by the pro-

forma defendants. The defendant although denied in their written 

statement that the plaintiffs are owners of the suit land but in his cross- 

examination he admitted the ownership of the plaintiffs. 
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20. When the plaintiff and his witnesses including the defendant admitted to 

the ownership of the plaintiff, I find no reason to not hold the same. 

Although entries in the revenue record is not the basis for declaring the 

title; however in the instant case, the defendant himself stated that 

plaintiffs are the owners of the suit land and regarding the bona-fide 

mistake that accrued in the mutation which resulted in mutation of the 

entire land in the name of the pro-forma defendants and the subsequent 

rectification is established by the plaintiffs by making the pro-forma 

defendant stand in the witness box. 

 

21. From the discussion made above, I am of the opinion that the plaintiffs 

have right and title over the suit land. 

 

22. Hence, issue no.2 is decided in affirmative. 

 

 ISSUE NO.3 

23. This issue relates to whether the defendant has been in adverse 

possession of the suit land since 1-01-1983. 

 

24. The defendant in his written statement in para 13 stated that he occupied 

the land measuring 2 Bighas covered by P.P. No. 47 of Dag No. 277 

adverse to the right, title and interest of the actual owner and the 

defendant has been running a line hotel/ Dhaba on the land from the year 

1983 and that in the year 1984 he occupied remaining portion of Dag 

No.277 and land of Dag No. 284 of P.P. No. 47. So, in total the defendant 

has been in possession of total land measuring 7 Bighas 3 Kathas 2 

Lessas of Dag No. 277, 284 of P.P. No. 47 and the possession of the 

defendant is open and everybody of the surrounding villages knows about 

it. 

 

25. The burden is upon the one who claims adverse possession to prove the 

same. 
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26. Mere stating that the defendant‟s right over the suit land has become 

adverse to the right, title and interest of the actual owner will not hold 

good. The defendant has not adduced any evidence either documentary 

or oral to prove that he was in possession of the suit land since 1983 and 

1984 respectively. The plaintiffs alleged that the defendant illegally 

encroached upon the suit land on 10-12-2002 and on 9-10-2010 

respectively. The defendant however denied to it and stated that he was 

in uninterrupted possession since 1983 and 1984 respectively. The 

defendant in his cross- examination stated the plaintiff sold the land 

measuring 4 Bighas 2 Kathas 18 Lessas and 4 Bighas 4 Kathas covered by 

Dag No. 276, 277 and 284 to Bijay Bora but the said land is in his 

possession. However Bijay Bora PW3 stated that the said land was 

purchased by him from the plaintiff in the year 2006 and has taken 

possession of the same and is still in his possession. He further stated 

that the defendant forcefully encroached upon the land of the plaintiff on 

9-10-10. PW5 also in his cross examination deposed that the defendant 

has been running his line hotel since from 3-4 years ago. The defendant 

on the other hand to establish that he was running line hotel since 1983 

has not adduced any evidence to prove the same. Although he stated in 

his cross examination that there are many people who works in his line 

hotel, but he has not produced as a witness any of them who can confirm 

that he has been running the line hotel since 1983. There is nothing in 

the record which could show his possession over the suit land since 1983. 

 

27. Hence, I am of the opinion that the defendant failed to establish that he 

has been in adverse possession of the suit land since 1-01-1983. 

 

28. Hence, issue no.3 is decided in negative. 

 

 ISSUE NO.4 

29. This issue relates to whether the plaintiffs are entitled to the decree as 

prayed for. 
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30. From the discussion made above, plaintiffs are entitled to the decree of 

declaration of right and title over Schedule „A‟ land and of recovery of 

possession of Schedule „A‟ land by evicting the defendant therefrom by 

demolishing the structures illegally constructed by the defendant. 

 

31. Issue no.4 is answered accordingly. 

 

32.      O R D E R 

 

33. The suit is decreed on contest with cost. It is decreed that the plaintiff 

have right and title over the Schedule „A‟ land and the defendant is liable 

to be evicted there from by demolishing the structures illegally 

constructed by the defendant. 

 

34. Prepare decree accordingly. 

Given under my hand and seal of this court on this 2nd day of May, 

2018. 

 

 

 

 

         J. Hazarika 
       Munsiff No. 2 
              Tezpur, Sonitpur 
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APPENDIX 

PLAINTIFF’S WITNESS: 

1. PW1: Girish Nath 

2. PW2: Bholaram Keot 

3. PW3: Bijoy Bora 

4. PW4: Kamal Nath 

5. PW5: Kamil Barla 

6. PW6: Anjali Mech 

7. PW7: Amiya Kr. Roy 

 

PLAINTIFF’S EXHIBITS: 

1. Exhibit 1: Photocopy of katcha patta showing land revenue in name of Sri 

Mohiram Nath of Patta no. 80 

2. Exhibit 2: Photocopy of certified copy of chitta of different Dags 

3. Exhibit 3: Photocopy of certified copy of jamabandi of P.P. No. 22 (new) 

4. Exhibit 4: Photocopy of certified copy of jamabandi of P.P. No. 66 (new) 

5. Exhibit 5: Photocopy of certified of jamabandi of P.P. No. 75 (new) 

6. Exhibit 6 and 7: Photocopy of certified copies of jamabandi of P.P. No. 47 

7. Exhibit 8: Certificate of mutation in the name of Girish Nag 

8. Exhibit 9:  Certificate of demarcation and possession of land by Gaon Bura 

9. Exhibit 10-10(3): Photocopy of land revenue paid receipt 

10. Exhibit 11: Photocopy of certified of mutation in the name of Sri Bijay Borah 

11. Exhibit 12: Photocopy of land revenue paid receipt 

12. Exhibit 13: Sale deed 

 

DEFENDANT’S WITNESS:  

1. Dadhiram Nath 

 

DEFENDANT’S EXHIBITS: NIL 

        
 
        J. Hazarika 

               Munsiff No. 2   
                              Tezpur, Sonitpur 


